METHODOLOGY 

FOR SETTING FINES 

UNDER THE LAW ON PROTECTION OF COMPETITION
І. GENERAL
1. This Methodology outlines the methods, used by the CPC in setting pecuniary sanctions, fines, periodic penalty payments and periodic fines, imposed on undertakings, associations of undertakings or natural persons for infringements comitted by them under the LPC.

2. In setting the specific amount of the sanctions, CPC shall take into account the gravity and the duration of the infringement, as well as the mitigating and aggravating circumstances, where it may not exceed the legal maximum, specified in LPC.
3. In compliance with the principles of impartiality and legal certainty in each such decision, imposing sanction to an undertaking, association of undertakings or fine to a natural person, CPC states its specific considerations regarding the penalty individualization. 

4. The pecuniary sanctions and fines under LPC aim at sanctioning the infringer, deterring it from repeated infringement (specific prevention) and preventing infringements by other undertakings, associations of  undertakings or natural persons (general prevention). The periodic penalty payments and periodic fines are imposed in order to make the infringer to bring the infringement to an end. 
5. Pursuant to the proportionality principle the specific amounts of the pecuniary sanctions, fines, periodic penalty payments and periodic fines should not exceed those, needed for the effective punishment of the infringer and attaining sufficient deterring effect (prevention).

6. In order to achieve adequate deterring effect, the specific amounts of the pecuniary sanctions, fines, periodic penalty payments and periodic fines should exceed the possible illegal gains, which might be generated as a result of this infringement. This principle applies only when possible to calculate the amount of these illegal gains, CPC not being obliged to make such calculations.

7. In setting the specific amount of the pecuniary sanctions, fines, periodic penalty payments and periodic fines CPC shall ensure adequate degree of transparency and predictability. Parallel to that however, CPC shall not apply authomatic and arithmetical calculation methods in setting the sanctions which aims at eliminating the possibility for the infringing party to calculate in advance the exact amount of the sanction to be imposed, thus including it as “infringement expenses” item.

ІІ. SETTING THE PECUNIARY SANCTIONS FOR INFRINGEMENTS UNDER CHAPTER ІІІ OR ІV OF THE LPC OR UNDER ART. 81 OR 82 OF  THE TREATY ON ESTABLISHING THE EUROPEAN COMMUNITY (THE TREATY)
Enforcing two-step methodology
8. The pecuniary sanctions for infringements under Chapter ІІІ or Chapter ІV of LPC or under Art.81 or Art. 82  of the Treaty shall be set by using a two-step methodology, which shall first include individualization of the basic amount of the sanction, which consequently to be adjusted upwards or downwards in case of existing aggravating or mitigating circumstances.
Setting the basic amount of the sanction
9. The CPC shall set the basic amount of the sanction based on the value of sales, made by the undertaking during the last financial year of its participation in the infringement.

9.1. The CPC shall calculate the value of sales, taking into account the net revenues, generated by the undertaking by selling the relevant products (goods, services or production), directly or indirectly 
 affected or which might have been affected by the infringement. 

9.2. For the undertakings the CPC shall set the basic amount of the sanction as a percentage of the value of sales, depending on the gravity of the infringement, as follows: 

- for light infringement – up to 5 % of the value of sales;

- for not very grave infringements – up to 8 % of the value of sales;

- for grave infringements – up to 10 % of the value of sales. 

9.3. For associations of undertakings, which do not generate sales revenues, CPC shall set the basic amount of the sanction, by reference to the infringement gravity, as follows:

- for light infringement – the basic amount of the sanction is up to BGN 50 000;
- for not very grave infringements – the basic amount of the sanction is up to NBG 100,000;
- for grave infringements – the basic amount of the sanction is up to BGN150 000.

9.4. The gravity of the infringement shall be assessed by CPC, taking account of all the relevant circumstances for the individual case, such as: 

- light infringements shall be considered the cases of vertical restrictions of competition, which cover a small geographic region or affect limited range of undertakings or consumers, as well as the exploitative abuses of dominant position, which cover a comparatively small geographic region or affect the interests of a limited number of consumers; 

- not very grave infringements shall be considered the cases of horizontal restrictions of competition, which do not fall under “cartels” notion, vertical restriction of competition, the exploitative abuses of dominant position, as well as exclusionary abuses of dominant position, which do not result or might not result in market foreclosure or excluding competitors from the market;

- Grave are those infringements, which render or might render significant and persistent impact on the competitive environment of a significant share of the national market (§.1, it. 16 of the Supplementary Provisions of the LPC). Such are the cartels, as well as most of the cases of exclusionary abuses of dominant position.

9.5. The duration of the infringement shall be assessed by the CPC as the basic amount of the sanction shall be multiplied by a duration factor:
- for infringements lasting less than one year – the duration factor shall be equal to 1; 

- for infringements lasting over one year – the duration factor shall be equal to the number of years of participation of the undertaking in the infringement, whereas periods of participation of less than six months will be counted by the CPC as half a year, while periods longer than six months but shorter than a year will be counted as one full year.

Aggravating or Mitigating Circumstances
10. The basic amount of the sanction may be increased or reduced by 10% for each established aggravating or mitigating circumstances such as:

10.1. Aggravating circumstances:

- repeating the same or similar infringement, established by the CPC or other national competition authority of a member state of EC or the European Commission;

- refusal to cooperate with or obstruction of CPC in carrying out its investigation or resistance to the investigation; 

- the undertaking has served the role of initiator, leader or instigator  in performing the infringement or exercised coercion to make other undertakings participate in the infringement;

- offering or giving "indemnification" or "compensation" to other enterprises for their involvement in the infringement; 

- affecting the competition in related or neighboring markets; and 

- other, depending on the specific case 
10.2. Mitigating circumstances:

- terminating the infringement as soon as the CPC intervened.. This circumstance will not apply in cases of cartels; 

- passive behavior of the undertaking or the association, performance of a rather limited role in the infringement or adopting the strategy of “follow the leader”;

- rendering effective cooperation with CPC outside the scope of the Leniency Program and its obligation to cooperate under LPC;

- undertaking due measures for reducing the unfavorable consequences of the infringement;

- other, depending on the specific case.
Increase for deterrence
11. The sanction on an undertaking or association of undertakings, having committed an infringement under Art.81 or Art.82 of the Treaty, shall be set by CPC with an increase for deterrence of up to 25% of the basic amount. 

Legal maximum of the sanction on an undertaking
12. Provided the amount of the sanction exceeds the maximum legal amount of 10% of the total turnover of the undertaking in the preceding financial year, then the sanction shall be reduced to the legal maximum.

IІІ. SETTING THE PECUNIARY SANCTIONS FOR INFRINGEMENTS UNDER CHAPTER FIVE OF LPC
13. The pecuniary sanctions for infringements under Art.100, para.1, subpara.2-5 of LPC shall be set out based on the total turnover of the undertaking, calculated under the rules and procedures of Art.25, para.4 of LPC, depending on the gravity of the infringement, as follows:

- for light infringements – up to 5% of the total turnover of the infringer;

- for not very grave infringements – up to 7% of the total turnover of the infringer;

- for grave infringements – up to 10% of the total turnover of the offender.

14. The infringement gravity shall be assessed by CPC on a case by case basis, taking into account all relevant circumstances, of the specific case, such as:

- light are those infringements, which have not resulted and would not result in changing of the market structure from the of demand and supply perspective. Such transactions would have been unconditionally allowed by the Commission, if they have been duly notified; 

- not very grave are those infringements, which have not caused significant changes in the competitive environment of the relevant market and have not restricted the effective competition. CPC probably would have allowed the concentration, if it was notified;

- grave are those infringements, which have resulted or would have resulted in significant change of the market structure from the of demand and supply perspective and have or would have negative effect on competition of the relevant market. CPC shall authorise such concentrations under certain conditions or shall void them.

14.1. The assessment on the gravity is made on the basis of the following factors:

- the market position of the undertakings before and after the concentration, assessing whether as a result of this concentration the undertaking will create or strengthen its dominant position;

- change of the market structure as a result of the concentration. Particularly whether the number of competitors has reduced;

- concentration impact on the behavior of the other participants on the market. Specifically, whether the concentration has lead to creation or strengthening of the coordinate effects between the participants at the relevant markets;

- change in the conditions of demand and supply at the relevant market as a result of the concentration, including those, referring to access to supplies and markets for selling the relevant goods and services;

- whether  the concentration creates barriers  to entry ;

- change in the quality and prices of the delivered services and goods by the participants in the concentration and the undertakings at the market. Whether the prices have significantly and permanently increased, which impact the effective competition and the consumers; and
- duration of the infringement.

15. Irrespective of the infringement gravity and duration in setting the sanction an account must be taken of the mitigating and aggravating circumstances, which decrease or increase the amount of the sanction. 

15.1. Aggravating circumstances can be: 

-  repeated infringement of the same type by the same undertaking(s);

- refusal to cooperate or attempts to hinder the investigation of the Commission;

- other circumstances, particular for the subject infringement. 

15.2. Mitigating circumstances are such as:

- infringements as a result of omissions or made unintentionally;

- effective cooperation of the undertaking during the investigation process;

- other circumstances, depending on the specific case.

ІV. SETTING THE PECUNIARY SANCTIONS FOR INFRINGEMENTS UNDER CHAPTER VII OF LPC
16. In setting the amount of the sanction under Chapter VІІ CPC takes account of the gravity and the duration of the infringement, as well as the mitigating and aggravating circumstances, where the sanction cannot exceed the maximum amount, set under LPC.
17. The sanction is set on the basis of the total turnover of the undertaking in the preceding fiscal year. 

17.1. For those cases, where the undertaking has made the infringement prior to the conclusion of the first financial year from launching its activity, what is taken into account spans over its generated revenues during the last six months or last quarter of its participation in the infringement or the revenues for the last period, for which the undertaking can submit a PLA.

18. In setting the amount of the sanction CPC takes account of the following  mitigating or aggravating circumstances:

18.1. Mitigating circumstances:

- undertaking actions for termination of the infringement immediately after the CPC intervention or upon a signal from the persons concerned;

 - undertaking measures for limiting the harmful consequences of the infringement, such as voluntary, timely and proportionate compensation of the concerned for the damages caused;

- the infringer’s actions have been provoked by the affected by the infringement;

- insignificant amount of the damages, caused as a result of the infringement or slight probability for their occurrence;
- active cooperation on behalf of the infringer during the investigation;

- other, case specific.

18.2.Aggravating circumstances:

-  the infringement has persisted for a long period of time, which has resulted in a significant change of the market relations; 

-  the infringer has made an infringement within one year period from entering into force of a decision of the commission, which has sanctioned him for the same type of infringement – in such a case the basic amount of the sanction can be increased by up to 100% for each established infringement; 

- the infringer has had similar behavior in the past (has made another infringement under the provisions of Chapter VІІ); 

- the infringement constitutes a danger for or injures the health or life of the consumers 

- the infringement consequences cover a wide range of consumers (for example when there is an imitation of a commodity, well known among the consumers) or a geographically significant market portion (the infringer operates at the national market level or is active at the larger territory of the country);

 - significant amount of damages, caused by the infringement, as much as its amount is subject to calculation and can be proven;

 - the infringer has hidden his identity or address or has hindered the investigation;

- other, relevant to the specific case.
V. SETTING THE PECUNIARY SANCTIONS FOR NONCOMPLIANCE WITH THE DECISIONS AND RULINGS OF CPC 

19. The pecuniary sanctions for noncompliance with a CPC decision or ruling are imposed pursuant to Art.100, para 1(7) of LPC and are set as follows:

19.1. For noncompliance with a decision of CPC, which establishes infringement under LPC and has imposed a pecuniary sanction, the sanction is set to double the amount of the initially imposed one, where it should not exceed 10% of the total turnover of the undertaking in the preceding financial year.

19.2. Upon noncompliance with other decisions or rulings of the CPC
  the noncompliance is defined as a grave infringement and the infringer is being imposed a pecuniary sanction, set under the procedure of the current methodology in accordance with the rules, governing the relevant type of grave infringements.

VІ. SETTING THE PECUNIARY SANCTIONS UNDER ART.100, PARA.2 OF LPC
20. CPC shall impose a pecuniary sanction to the amount of up to 1% of the total turnover in the preceding financial year for the infringements under Art.100, para.2 of LPC, taking account of the nature, significance and the necessity of information for the investigation, the gravity of the infringement made and mitigating and aggravating circumstances.

VІІ. SETTING THE PERIODIC PENALTY PAYMENTS UNDER ART.100, PARA.5 & 6 OF LPC
21. The periodic penalty payments under Art.100, para.5 & 6 of LPC are set based on the average daily turnover of the undertaking, which is calculated dividing the total turnover of the undertaking in the preceding financial year by 365 (three hundred and sixty five).

22. For the infringements under Art.100, para.5 CPC shall impose a pecuniary sanction to the amount of up to 5% of the average daily turnover, taking account of the gravity of the infringement, mitigating and aggravating circumstances. 

23. For the infringements under Art.100, para.6 CPC shall impose a periodic pecuniary sanction to the amount of up to 1% of the average daily turnover, taking into account the nature, significance and necessity of information for the investigation, the gravity of the infringement, and mitigating and aggravating circumstances. 

VІІІ. SETTING THE FINES TO NATURAL PERSONS UNDER ART.102
24. In setting the amount of the fine CPC takes into account the gravity and the duration of the infringement, the capacity, in which the person has acted, its property status, as well as the mitigating and aggravating circumstances.

25. In assessing the gravity of the infringement what is taken into account is the gravity of the infringement, for which the natural person has cooperated or respectively the significance of the unfurnished evidence, information or explanations for the investigation. 
ІX. FINAL CONSIDERATIONS
§.1 In setting the specific amounts of pecuniary sanctions, fines, periodic sanctions and periodic fines, CPC shall use rounded numbers. 

§.2 This Methodology shall be duly amended and supplemented by CPC with rules and procedures, reflecting the most recent  legal enforcement development, aiming at enhancing the CPC sanction policy effectiveness.

§.3 The present Methodology has been adopted by a decision of the Commission for Protection of Competition (CPC) No 71 dated February 3, 2009 pursuant to the provisions of Art.100, para.4 under the Law for Protection of Competition (LPC) and enters into force on February 10, 2009. 
� Such may be the case of horizontal price fixing agreements in purchasing of a product, which serves as raw material or processed product necessary for the production of another end product.


� For example decision on approval of undertaken obligations and setting a deadline for their fulfillment
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